	EVOLUTION OF CONGRESS

I. Intentions of the Founders

    A.
Fear of excessive power concentrated in single institution. 

    B.
Fear of mob rule by an impassioned majority. 

    C.
Concern about the manner of representation in Congress 

    D.
The solution to these concerns was the creation of a bicameral legislature. 

        1.
Mob rule concern was addressed by the creation of an “upper house” in which senators would be elected by state legislatures rather than the people, and which would check the passions of the people’s representatives in the House. 

        2.
Representation concern was settled by creating a Senate with equal representation and a House with representation based upon population. 

   E.
Belief that Congress would be the dominant branch of government. 

II. Conflict over distribution of power in the Congress. 

    A.
Basic conflict: centralization vs. decentralization. 

    B.
Centralization would allow Congress to act quickly and decisively, but at the expense of individual members and the constituents whom they represent. It would require several conditions: 

        1.
Strong central leadership with authority over rank and file membership. 

        2.
Restrictions on debate. 

        3.
Few opportunities for stalling tactics. 

        4. Minimal committee interference. 

        5.
A streamlined legislative process. 

        6.
Opportunity to conduct business with minimal public scrutiny. 

      C.
Decentralization would protect and enhance the interests of individual members and their constituents, but would prevent Congress from acting quickly and decisively. It would require several conditions: 

        1.
Weak central leadership.

        2.
Few restrictions on debate. 

        3.
Numerous opportunities for stalling tactics. 

        4.
Powerful committee influence.    

        5.

Complicated legislative process. 

        6.
Close public scrutiny. 

     D.
1889-1910: period of strong centralization. 

        1.
Speaker of the House Thomas Reed exercised strong powers: 

              a.
Made committee assignments.

b.
Appointed committee chairmen.

c.
Refused to allow stalling tactics.

d.
Chaired the Rules Committee. 

           2.
After Reed resigned, Joseph (“Uncle Joe”) Cannon became Speaker and continued the system of centralization with strong powers vested in his office. 

    E. Decentralization in the House

        1.
In 1910, the House revolted against ‘Uncle Joe:” 

            a.
Speaker was stripped of right to make committee assignments. 

          b.
Speaker was stripped of right to appoint committee chairmen. 

          c.
Speaker stripped of position as Rules Chairman. 

         2.
Power in the House thus began to be decentralized: 

            a.
Individual members had more leeway to vote as they pleased without fear of repercussions from the Speaker. 

          b.
TheRules Committee continued to exercise strong influence. 

          c.
The Power of committee chairmen rose: 

            1)
Setting committee agenda. 

               2)
Determining which bills to report out. 

               3)
Heavy influence over the content of bills. 

               4)
Development of seniority system to select committee chairmen instead of having the Speaker select them. 

          3.
Decentralization in the 1970s 

            a.
Power of individual members over committee chairmen rose: more input from individual members, less tyrannical rule by chairmen. 

          b.
 Thenumber of subcommittees increased. 

          c.
 Thepower of the subcommittee chairmen increased, and the influence of the committee chairmen decreased. 

          d.

Thenumber of staffers increased. 

          e.

Anattack on the seniority system and the removal of some chairmen from their positions. 

    F.
Developments in the Senate. 

        1.
The Senate is a more naturally decentralized body: 

            a.
There arefewer members. 

          b.
Lack of a Speaker. 

          c.
Lack of a strong Rules Committee. 

        2.
Democratization of Senate: passage of 17th Amendment led to the direct election of senators. 

        3.
Concern over length of debate allowed on floor of Senate. 

            a.
Use of filibusters. 

          b.
In 1917, the Senate provided the means to kill a filibuster: If 16 Senators sign a motion for cloture then a vote is taken and if 60 Senators agree, the filibuster is ended after an additional 30 hours of debate. 

	 THE INCUMBENCY ADVANTAGE

I. Scope of incumbency advantage. 

    A.
Reelection rate in House: —90%. 

    B.
Reelection rate in Senate: —80%. 

    C.
Relatively few seats are seriously contested, and some are not contested at all! 

    D.
Charges of a “Permanent Congress.” 

    E.
Election of 1994 may seem to have reduced this advantage, but they were more a statement about the Democratic Party than against incumbency per se: not a single incumbent Republican congressman or senator lost in that election. 

    F.
The counter to this argument is that reelection rates take into account only those incumbents who run for reelection. Retirements open up quite a few seats each year to new members. 

II. Advantages of incumbency. 

    A.
Franking privilege. 

    B.
Staffers. 

    C.
Patronage. 

    D.
Name recognition. 

    E.
Casework. 

    F.
Money, especially from PACs. 

III. A special incumbency advantage for House members: gerrymandering. 

    A.
To understand gerrymandering, you first need to understand reapportionment: the redistribution of the 435 seats in the House on the basis of changes in state populations. 

        1.
 The number of Representatives per state is determined by population. 

        2.
 The census is conducted every 10 years. 

        3.
 The census will show population changes in states. These changes must be 

    B.
If a state has a change in the number of seats, its district boundaries must change. This is known as redistricting, and is carried out by the party in power of the state legislature. A form of redistricting is called gerrymandering redrawing boundaries to favor the party in power of the state legislature 

        1.
Origin of the term: from 19th century Mass. governor Elbridge Gerry, who drew district lines himself. Some of his districts had such strange shapes that they looked like salamanders, prompting one wag to instead refer to them as “gerrymanders.” 

        2.
The party in power can get a majority of seats in the House by: 

            a.
“packing:” drawing the district lines in such a way as to concentrate the opposing party in a few districts, thus preserving a majority of seats for itself.

              b. “cracking:” drawing the district lines in such a way as to disperse the opposing party throughout the state and thus dilute that party’s strength in order to preserve a majority of seats for the majority party. 

     3.
Effects of gerrymandering: 

              a.
The party in power STAYS in power. 

          b.
“Safe” seats are created for incumbents, leading to further difficulties for challengers. 

          c.
Strangely-shaped districts. 

C. Redistricting requirements 

    1.

Districts must be as near equal in population as possible. 

        a.
Baker v. Carr, 1962: “one man, one vote” principle applied to state legislative districts to correct overrepresentation of rural areas. 

          b.Wesberry v. Sanders, 1964: applied the same principle to House districts. 

      2.
District lines must be contiguous. 

    3.
Racial gerrymandering is prohibited (Shaw v. Reno, 1993). Race may not be the 

	THE STRUCTURE AND POWERS OF CONGRESS

I. The bicameral structure: two chambers. 

   A.
Many other nations have two house legislatures, but the “upper house” is largely ceremonial. 

    B.
The purpose of bicameralism is to protect against an overly powerful legislature. 

    C.
The House of Representatives was expected to reflect the popular will of the average citizen. 

    D.
The Senate was to provide more stability, continuity, and in-depth deliberation. 

    E.
Bicameralism acts as a moderating effect on partisanship, and prevents government from steamrolling ahead and infringing on people’s rights. 

II. Expressed (enumerated, delegated) Powers. 

      A.
Levy taxes (revenue bills must begin in House). 

    B.
Borrow money. 

    C.
Regulate foreign, interstate, Indian commerce. This clause has been tested frequently in 

    D.
Establish naturalization and bankruptcy laws. 

    E.
Coin money. 

    F.
Establish weights and measures. 

    G.
Punish counterfeiters. 

    H.
Establish post offices. 

    I. Grant copyrights and patents. 

    J.
Create courts inferior to Supreme Court. 

    K.
Define and punish piracy. 

    L.
Declare war. 

    M.
Raise and support an army and navy. 

III. Implied powers. 

      A.
Based upon elastic clause. 

    B.
Examples: national bank, paper money, air force, CIA 

    C.
Strict v. loose constructionist approaches. 

IV.
Institutional powers- those that relate to system of checks and balances. 

    A.
Senate ratifies treaties with 2/3 vote. 

    B.
Senate approves presidential appointments with majority vote. 

    C.
House votes for impeachment (majority vote needed), Senate tries impeachment 

   D.
House elects President if no electoral majority, Senate elects V.P. 

    E.
Proposal of constitutional amendments with 2/3 vote in both houses. 

    F.
Each can seat, unseat, and punish its own members. 

V. Powers denied to Congress. 

      A.
Passing ex post facto laws. 

    B.
Passing bills of attainder. 

    C.
Suspending habeas corpus except in cases of rebellion or invasion. 


  LEADERSHIP IN CONGRESS

I. House of Representatives. 
    A.
Speaker of the House. 
        1.
Presides over the House. 
        2.
Appoints select and conference committees. 
          3.
Appoints Rules Committee members and its chairman. 
          4.
Assigns bills to committees. 
          5.
Second in line for presidency after V.P. 
      B.
Majority Leader   Minority Leader. 
        1.
Partisan positions chosen by party members. 
        2.
Floor leaders and legislative strategists. 
   C.
Majority Whip  Minority Whip. 
         1.
Assistant floor leaders. 
          2.
Inform party leaders on “mood” of House. 
          3.
Keep nose count on important votes. 
          4.
Persuade party members to vote with party. 
  II. Senate Leadership. 
      A.
Vice President. 
1.
President of Senate. 
          2.
Presides over Senate. 
          3.
Votes in case of ties. 
          4.
Ceremonial job. 
    B.
President Pro Tempore 
        1.
Ceremonial job. 
          2.
Presides when the Vice President is absent. 
          3.
Third in line for presidency. 
    C.
Majority Leader. 
        1.
True leader in Senate. 
        2.
Recognized first for all debates. 
        3.
True leader of majority party. 
        4.
Influences committee assignments of senators. 
          5.
Influences Senate agenda, along with Minority Leader.
   D. Minority Leader and Party Whips: Same as in the House. 
III.
Party committees in Congress.
    A. Senate

 HYPERLINK "http://www.senate.gov/pagelayout/reference/e_one_section_no_teasers/org_chart.htm"  Committees 
         1. Assigning 
            a.
Democrats use Steering Committee.
            b.
Republicans use Committee on Committees. 
A.As              2. Scheduling the Senate agenda: each party has a Policy Committee. 
              B. House:
                     1. Assigning party members to standing committees: 
              a. Democrats use Steering and Policy Committee. 
          b.
Republicans use Committee on Committees. 
2.
Scheduling the agenda: 

a.
   
 a.Democrats use Steering and Policy Committee. 

b.
   
 b.Republicans use Policy Committee. 

	THE COMMITTEE SYSTEM

I. Introduction

    A.

Thereal work of Congress is done in committees and subcommittees, not on the floor of the House or Senate. 

    B.
Before a bill even reaches the floor, it must first pass through a committee, unless the committee has resisted “reporting out” the bill and the House votes to “discharge” it onto the floor for consideration by the full body. (Senate committees lack the power to prevent bills from reaching the floor). 

    C.
Committee functions: 

          1.
Handle legislation. 

         2.
Conduct investigations of executive branch on as-needed basis. 

         3.
Conduct oversight of executive branch agencies on an ongoing basis. 

II. Selection of committee members. 

   A.
Importance of getting on the right committee, the one in which a member can best serve his constituents, and thus increase his/her chances of reelection. 

    B.
Members are assigned to committees by either the Committee on Committees or the Steering and Policy Committee. 

    C.
Whichever party has a majority in the house will have a majority on each committee. 

  III. Selection of committee chairmen. 

      A.
Power of the chairmen is substantial: 

        1.
Setting committee agenda. 

        2.
Hiring staff. 

        3.
Membership on subcommittees. 

        4.
Jurisdiction of subcommittees. 

    B.
Chairmen are selected by secret ballot in party caucuses or conferences (of party leaders) at the beginning of the term. Generally, the seniority system is followed,  (the person of the majority party with the most seniority on that committee is chosen chairman). The 104th Congress imposed term limits of 6 years for chairmen. This took effect starting in 2001. 

    C.
Advantages of seniority system: 

        1.
Experience. 

        2.
Stability. 

        3.
Expertise. 

        4.
Reduces infighting among those who would be rivals for chairmen. 

    D.
Disadvantages of seniority system: 

        1.
Conservative/status quo bias. 

        2.
Rural bias. 

  IV. Decentralization of the 1970’s. 

    A.
Criticisms of the committee system before these reforms. 

          1.
Domineering chairmen. 

        2.
Less senior members given little power and authority. 

        3.
Committees did their work behind closed doors. 

      B.
Reforms of the 1970s stimulated by the “class of ‘74.” 

        1.
Chairmen elected by secret ballot. 

        2.
Chairmen shared more power and authority. 

        3.
More autonomy and power for subcommittees. 

        4.
More subcommittee chairs for junior members. 

        5.
All hearings open to the public. 

        6.
No member could chair more than one standing committee. 

        7.
In Senate, junior senators received staff assistance. 

        8.
In House, all members received membership on at least one major committee. 

V. Standing Committees. They are the permanent committees of Congress. They have both legislative and oversight powers. 

    A.
House. 

        1.
Rules: most powerful of all. Sets legislative calendar and establishes “rules” for debate and amendments. 

        2.
Ways and Means: deals with tax bills. 

        3.
Appropriations: deals with spending bills. Authorization bill allows for money to be spent, and appropriation bill provides the actual funding for the program. 

          4.
Budget. 

          5.
Armed Services. 

   B.
Senate. 

        1.
Finance: deals with tax bills. 

         2.
Appropriations: deals with spending bills. 

         3.
Budget. 

        4.
Foreign Relations. Highly prestigious. Senate has larger role in foreign affairs than House because of treaty ratification and ambassador confirmation provisions in Constitution. 

  VI. Conference committees. 

       A.
Temporary committees comprised of members from both houses. 

    B.
Develop compromise language on a bill when House and Senate versions differ. 

    C.
After the conference committee sends a bill back to each house, no amendments are allowed, and the bill generally passes. 

    D.
The power of these committees is such that they are often called the “third house of Congress. 

VII.
Other types of committees. 

    A.
Select: appointed by a house for a limited, temporary purpose. 

    B.
Joint: composed of members from both houses for similar temporary purposes.

	 HOW A BILL BECOMES A LAW
I. Bill introduction.

   A.
Less than 10% actually pass.
   B.
Most originate in the executive branch. 
    C.
Bills can be introduced in either house, except for revenue bills (House only). 
    D.
Diffusion of power evident in this process: proponents need many victories, but opponents need only one. This was the intent of the Founders: to create a cautious and deliberate process. 
     E.
Two-step legislative process: 1) authorization allows for a bill, 2) appropriation provides money 
II. Committee action. 
   A.
Importance of the “correct” committee getting a bill. 
    B.
Committee actions. 
        1.
Pass. 
      2.
Kill. 
        3.
Amend (“markup session”). 
        4.
Pigeonhole: most frequent fate of a bill. 
      C.
Discharge petition can be used when a bill is bottled up in committee. 
     D.
Importance of the Rules Committee (House only). 
       1.
“Traffic cop” function: sets legislative calendar. 
        2.
Issues "open rule" that allows amendments to a bill or "closed rule" that prohibits 
      3.
Establishes rules on floor debate. 
      E.
Committee of the Whole used by House to act more informally, more quickly, and with less of a quorum (only 100). 
III.
Floor action. 
    A.
Senate only allows filibusters.  These are especially effective at end of the term of Congress. c They can be ended by 3/5 vote of cloture. 
     B.
Senate  allows non-germane amendments (“riders”). 
    C.
Senate allows any member to place a hold on a bill or presidential nomination. 
        1.
Not in the Constitution, but another example of a Senate tradition. 
          2.
Use has been expanded in 90s as a tactic to kill bills and esp. judicial nominations. 
  IV.
Conference committee action: comprised of members from both houses, a temporary conference committee reconciles different House-Senate versions of a bill, and then sends it back to each house for a vote. Yet another “third house of Congress.” 
  V. Presidential action. 
    A.
Sign the bill in full. 
    B.
Veto the bill in full ---> can be overridden by 2/3 vote in both houses. 
      C.
Ignore the bill. 
          1.
10 days after sending the bill to the President, the bill automatically becomes law if Congress has remained in session. 
        2.
If, however, within that ten day period, Congress adjourns (not recesses), the bill is killed. 
  (Congress gave the president a line item veto in the mid-90s; however, this was struck down as a — in effect, use of the line item veto would have enabled the president to legislate, a function reserved only for Congress -- in June of 1998.) 

	 INTRODUCTION TO THE FEDERAL COURTS

I. Types of law

    A.
Statutory: deals with written statutes (laws). 

    B.
Common. 

        1.
Based upon a system of unwritten law. 

        2.
Unwritten laws are based upon precedents. 

        3.
Judges rely upon the principle of stare decisis (“let the decision stand”). 

    C.
Criminal: concerns violations of the criminal code- violations against society. 

    D.
Civil: concerns disputes between two parties rather than violations against society. 

   1.
Examples: breach of contract, slander, medical malpractice. 

    2.
Writ of mandamus: court order for one party to perform a certain act. 

    3.
Injunction: court order that forbids a party to perform a certain act. 

    4.
A class action lawsuit involves a suit brought by a group of people who share a common grievance. 

II. Judicial power is passive. Courts cannot reach out and “take” cases. Cases must come to them. 

  III. Only those with standing may challenge a law or government action.  Only one who has sustained or is near sustaining an “injury’ may bring a case to court. One cannot challenge a law simply because one does not happen to like it. 

IV. Judicial law-making

    A.
Judges, contrary to what some may think, are not simply impartial referees who only carry out the law. Judges interpret the law, and in so doing in fact make law. It is necessary that they make law because: 

      1.
Statutes are often broadly-worded, unclear, or contradictory. 

    2.
The Constitution is certainly broadly-worded, and requires interpretation. 

    3.
Thus, interpretation of statutes and the Constitution is, in effect, making law: 

        a.
“The Supreme Court is the Constitution.” (Justice Felix Frankfurter) 

         b.
“The Supreme Court is a constitutional convention in continuous session.” (Woodrow Wilson) 

B.
Evidence of judicial law-making. 

    1.
Courts have ruled over 1000 state laws as being unconstitutional. 

    2.
Courts have ruled over 1000 federal laws as being unconstitutional. 

    3.
The Supreme Court has reversed itself less than 200 times since 1810. 

    4.
Courts, since the 1960’s, increasingly seem willing to rule on political questions rather than solely on legislative or constitutional questions. 

    5.
Types of remedies courts now impose go beyond what courts have imposed in the past: 

        a.
In the past, remedies were straight-forward: the loser “paid” the winner in one way or another. 

        b.
Now, remedies often apply to large groups and can affect large numbers of people 

            1)
A federal judge heard a case brought by a prison inmate regarding bad prison conditions. The judge did not merely improve that person’s condition, or even the prison’s overall conditions, but instead ordered the revamping of entire state prison system at a cost to the state of $40 million. 

        2)
A federal judge heard a case involving the denial of welfare benefits to an individual. The judge not only ordered that he receive the benefits, but that an additional 100,000 other people receive them, as well. 

        3)
Class action suits contribute to this trend. 

  V. Jurisdiction:
4 types: 

   A.
Exclusive: sole authority of a federal court to try a case. 

    B.
Concurrent: authority of both a federal and a state court to try a case. 

    C.
Original: authority of a court to first try a case. 

    D. Appellate: authority of a court to hear a subsequent appeal. 

  VI. Jurisdiction of federal courts. Federal courts may try a case if it involves: 

      A.
The Constitution, a federal law, or a treaty. 

    B.
Admiralty law or maritime law. 

    C.
Disputes between two or more states. 

    D.
The U.S. government as a party. 

    E.
Citizens of different states. 

    F.
Ambassadors or diplomats. 

    G.
A state as a party. 

VII. Dual system of courts: In our federal system, we have both federal and state courts. We will confine our discussion to federal courts. 

VIll.
Structure of the federal court system. Two types of federal courts. 

   A.
Article (legislative, or special) courts. 

        1.
Created to carry out the enumerated powers of Congress. 

          2.
Judges in these hold fixed not life, terms of office. 

          3.
Examples of these courts: 

            a.
Claims Court: hears lawsuits against the federal government. 

            b.
Court of Military Appeals. 

            c.
District of Columbia Courts. 

  B.
Article III (constitutional) courts. 

      1.
Article III of the Constitution deals with the judiciary, and creates a Supreme Court while also giving Congress the power to create “inferior” (lower) courts. These three levels of courts form the main basis of our federal court system. 

    2.
Judges in these courts hold life terms. 

    3.
The three levels of constitutional courts: 

        a.
District Courts: 

            1)
Handle 90% of all federal cases. 

            2)
91 such courts, —610 judges. 

            3)
Cases are tried by a judge and jury. 

            4)

They use grand juries to issue indictments. 

            5)
A petit (trial) jury decides the outcome of a case. 

            6)
They use magistrates, who issue warrants, hold preliminary hearings, and set bail. 

            7)
Jurisdiction: original. 

            8)
May try civil, criminal, or constitutional cases. 

            9)
Decisions may be appealed to Courts of Appeals. 

          10)
Recent problems of high turnover among judges. 

      b.
Courts of Appeals (Circuit Courts). 

             1)
Are 12 of these, spread out in 12 districts, or “circuits.” 

             2)
156 judges try more than 18,000 cases a year. 

             3)
Cases tried by a panel of three judges, except when all judges of a Circuit Court hear a case “en banc.” 

            4)
Jurisdiction: appellate. Hears appeals from District Courts and 

            5)
Decisions may be appealed to the Supreme Court. 


 
	FEDERAL ATTORNEYS AND JUDGES

Federal attorneys. 

    A.
Attorney General. 

        1.
Appointed by President with Senate consent. 

          2.
Head of Justice Dept. 

   B.
Solicitor General. 

        1.
Appointed by President with Senate consent. 

          2.
Represent U.S. government in Supreme Court. 

          3.
Decides which cases the federal government will appeal to the Supreme Court. 

          4.
Decides the federal government’s position in these cases. 

    C.
U.S. Attorneys. 

        1.
At least one for each District Court, 94 in all. 

        2.
Heads a staff of Assistant U.S. Attorneys. 

        3.
Prosecutes federal cases before the District Courts and Courts of Appeals., though most cases are settled by plea-bargaining. 

        4.
Represents U.S. government in civil cases before these same courts. 

        5.
Appointed by the President for 4-year terms. 

    D.
Assistant U.S. Attorneys: appointed by Attorney General to assist U.S. Attorneys. 

II.
Federal judges. 

    A.
Appointed by President with Senate consent

   B.
Article Ill states that they shall hold their offices “during good behavior,” i.e., for life. They can, however, be impeached and removed by Congress 

    C.
Compensation: Determined by Congress, though compensation cannot be lowered during judges’ terms of office. 2003 salaries: 

              District Court: $154,700 

            Courts of Appeals: 164,000 

            Supreme Court: 190,100 (Chief Justice: 198,600). 

    D. Factors affecting the selection of Federal Judges 

            1.
Senatorial courtesy: When appointing District Court, the President must consult with the two Senators from the state in which they are to be appointed. 

 2.
Senate Judiciary Committee: 

        a.
Screens the nominees, and sends a recommendation to Senate floor for approval or rejection. 

        b.
In recent years, has given more scrutiny to appointments, particularly those at the Supreme Court level 

        c.
The committee held up confirmation of many of Clinton’s lower court judges for months, and even years (44 months in one case). Use of “hold.” Democrats returned the favor with some of Bush43 nominations 

    3.
Senate: Majority vote needed for confirmation. Has refused to act upon, or has rejected, about 21% of Supreme Court nominees in this century. 

    4.
Political parties: judges are generally from the same political party as the President. 

    5.
Race: 

        a.
Mostly white. 

        b.
Carter appointed more minorities than all the previous Presidents combined. Clinton also appointed numerous minorities to the Federal Bench. 

        c.
“Black seat” on the Supreme Court was established by Thurgood Marshall -->
Clarence Thomas. 17% of Clinton’s appointments were black. 

    6.
Sex: 

        a.
Mostly male. 

        b.
Carter appointed more women than all the previous Presidents combined. 25% of Clinton’s appointments were female 

        c.
“Women’s seat” established by Sandra Day O’Connor; Ruth Bader Ginsburg also has a seat on the Supreme Court. 

    7.
Age: Since judges have lifetime appointments, judges may live on long after the Presidents who appoint them die. 

    8.
Ideology of prospective judges. 

a.
Presidents generally try to appoint people of similar philosophy. 

b.
This is difficult to ensure, however: 

        1)
Predicting future behavior on the part of judges is at best an imperfect science. 

        2)
New issues may arise which the President could not have possibly considered. 

        3)
Since judges have life terms, Presidents can do nothing about decisions they do not like. 

        4)
Approximately 25% of Supreme Court judges “stray” from the philosophy that had been anticipated by the Presidents who appointed 

 c.
Ideology also can affect the decision of a judge to retire, e.g., a judge may want to delay retiring until there is a President with a more favorable philosophy.

9.
American Bar Association evaluates nominees. Not used by Bush, but Senate Judiciary Committee still considers ABA ratings 

10.
Existence of a “paper trail,”  If a prospective judge has written extensively, his writings may be used against him during confirmation hearings. Bush, for example, did not want to undergo a confirmation hearing battle with a nominee who had an extensive paper trail, so he played it safe by nominating David Souter, who was such an unknown that he was dubbed the “stealth candidate.” 

11.
Number of judges: Congress can increase or decrease the number of courts and judges. If it has a President of the same party, it would be more likely to increase the number than if it has a President of the opposing party. If it had a VERY undesirable President, it could reduce the number of judges by not allowing vacancies to be filled by judges who had retired or died. 


 THE SUPREME COURT
I. Background. 

    A.
Only court mentioned in the Constitution (Article Ill). 

    B.
Consists of 8 Associate Justices and 1 Chief Justice. 

          1.
Number of Justices is set by Congress. 

           2.
When the position of Chief Justice is vacant, the President can appoint someone already on the court or someone who is not on the court. 

      C.
Highest court in the land -- the court of last resort. 

      D.
Key powers: 

          1.
Power of judicial review (established by Marbury v. Madison, 1803). 

              b.
More than 120 federal laws have been declared unconstitutional. 

              c.
Some presidential actions have been declared unconstitutional. 

         2. Power to interpret broadly worded laws of Congress and the Constitution. 

         3.
Power to overrule earlier Supreme Court decisions 

  II. Jurisdiction. 

    A. Original: in cases involving 

       1.
States. 

         2.
Ambassador. 

    B. Appellate: in cases from: (cases from appellate jurisdiction are far more numerous than from original jurisdiction) 

         1.
Courts of Appeals. 

        2.
State supreme courts. 

  III. How cases reach the Supreme Court. 

    A. Thousands of requests are made for Supreme Court decisions, but relatively few requests are granted. Recent trends see fewer than 90 cases a year being accepted. 

    B.
Rule of 4: In order for the Court to decide a case, 4 Justices must agree to do so. Denying a decision may mean any number of things: 

        1.
Case lacks a substantial federal issue. 

          2.
Party lacks standing. 

          3.
Court agrees with a lower court. 

          4.
Case is a ‘political hot potato” that the Court does not want to touch. 

     C.
When a party requests a Supreme Court decision, it files a petition for a writ of certiorari (“to be made certain). These petitions are screened by the Court’s law clerks, and then reviewed by the Justices on the rule of 4 basis noted above. 

    D.
When the Justices accept a case, they then decide whether to ask for more information and oral arguments from the attorneys or whether to decide the case quickly on the basis of the attorneys briefs. Cases decided without further information are announced with a per curiam opinion. This is a very brief unsigned statement of the Court’s decision. 

IV. The Supreme Court at Work

    A.
Term begins on first Monday in October and continues until the end of June. 

    B.
Hears cases from Monday-Thursday. Quorum of 6. 

    C.
Before oral arguments, the Justices read the attorneys’ briefs. 

    D.

Justices also read amicus curiae (“friend of the court”) briefs. 

    E.
Justices hear 30 minutes of oral arguments from each side. 

    F.
At the Friday conference, Justices discuss the cases. 

    G.
Simple majority needed for decisions. In case of ties, previous court decision stands. 

    H.
Written opinions: 

          1.
Types: 

              a.
Unanimous: expresses opinion of all nine Justices. —1/3 of the cases are decided by a 9-0 vote. 

           b.
Majority: expresses opinion of majority. 

           c.
Dissenting: expresses opinion of minority. If the Court later overturns itself it may draw upon a minority opinion for its reasoning. 

          d.
Concurring: written by a Justice who agrees with majority’s conclusions, but for different reasons. 

          2.
Assigning of opinions. 

              a.
If Chief Justice voted with the majority, he assigns someone in the majority to write the opinion. 

           b.
If the Chief Justice is in the minority, the most senior Justice among the majority assigns the opinion. 

          3.
The politics of opinion-writing. 

              a.
Assigning the opinion is a key power of the Chief Justice: it enables the Chief Justice to get the right “slant” on the issue. 

        b.
Majority opinion writer must be careful not to alienate others in the majority, because they may change their minds and switch positions. 

        c.
The majority opinion writer must therefore structure the argument in such a way as to keep the support of at least four other intelligent, independent Justices, any of whom may threaten to “jump ship” and switch his/her vote. 

        d.
Thethreat of a dissenting opinion can sometimes convince the majority to bend a bit in certain parts of the decision. 

        4.
Purposes of opinions. 

            a.
Communicate the Court’s reasoning to the public. 

         b.
Establish precedents for future cases -- importance of stare decisis. 

           c.
Drop “hints” that Congress, the states, or the President should take certain actions. 

  V. Possibility of evading Court decisions: The Supreme Court is the highest court in the land, but it is possible of evading Court decisions: 

      A.
Amending the Constitution. The Court cannot strike down something as unconstitutional if it is in the Constitution! 

    B.
When a decision is made, it is “remanded” to a lower court to carry out the Supreme Court’s decision. The lower court will have a certain amount of leeway in doing this. 

    C.
The executive branch may simply not carry out the decision 

    D.
State and local governments may simply not carry it out, either. 

    E.
“The Constitution may be what the Supreme Court says it is, but a Supreme Court opinion is what a trial judge or a policeman or a school board or a city council says it is.” 

VI.
Voting blocs on the current Supreme Court. 

   A.
Conservatives 

        1.
William Rehnquist (Nixon, 1971, born 1924)   

          2.
Antonin Scalia (Reagan, 1986, born 1936) 

          3.
Clarence Thomas (Bush, 1991, born 1948)   

    B. Moderate Conservatives

          1.
Sandra Day O'Connor (Reagan, 1981, born 1930) 

2.
Anthony Kennedy (Reagan, 1987, born 1936)   

    C. Moderate Liberals

          1.
David Souter (Bush, 1990, born 1939)   

          1.
Stephen Breyer (Clinton, 1994, born 1938)   

    D. Liberals

           1.
John Paul Stevens (Ford appointee, 1975, born 1920)   

           3.
Ruth Bader Ginsburg (Clinton, 1993, born 1933)   

JUDICIAL ACTIVISM v. JUDICIAL RESTRAINT

I. Judicial Activism

    A.
Philosophy that the courts should take an active role in solving social, economic, and 

    B.
Courts should uphold the “guardian ethic:” they act as a guardian of the people. 

    C.
Examples of judicial activism: 

          1.
Requiring states to provide legal aid for the poor. 

           2.
Requiring prison modernization. 

           3.
Allowing forced busing to achieve school integration. 

          4.
Supporting affirmative action plans. 

          5.
Striking down death penalty laws as violating Amendment 8. 

          6.
Requiring states to educate undocumented aliens. 

          7.
Establishing the “one man, one vote” principle to reapportionment. 

          8.
Striking down the Gun Free School Zones Act 

  II. Judicial restraint. 

    A.
Philosophy that the courts should allow the states and the other two branches of the federal government to solve social, economic, and political problems. 

    B.

Federal courts should act only in those situations where there are clear constitutional questions. 

    C.
Courts should merely interpret the law rather than make law. 

III. Historical developments. 

     

    B.
FDR responded with his “court-packing” attempt in 1938 and failed, but the Court, in its famous “switch in time that saved nine,” began to accept New Deal legislation. 

    C.
Now, it was the conservatives who began to complain about the liberal Court being too activist, especially with the advent of the Warren Court (1954-1969). Conservatives began to complain about the Court’s judicial activism in: 

          1.
Rights of the accused 

           2.
Civil rights 

          3.
Civil liberties 

    D.
The Burger Court (1969-1986) was less activist than the Warren Court, but still upset conservatives with decisions such as Roe v. Wade and UC Regents v. Bakke. 

    E.
We have now come full circle because the Rehnquist Court (1986-present). It is being accused by liberals of being too activist. When it overturns liberal precedents, liberals accuse the Court of being excessively activist 

          1.
Overturning Gun Free School Zones Act 

        2.
Overturning Line Item Veto 

        3.
Overturning Florida Supreme Court decisions in election of 2000 

        4.
Overturning California’s Proposition 215 that legalized medical use of marijuana

IV. Restraints on Judicial Power 

    A.
Courts can make decisions, but cannot enforce them 

    B.
Courts cannot reach out and take cases, but must wait for the cases to come to them. 

    C.
Presidential appointment of judges. 

    D.
Congress. 

          1.
Senate confirmation of judges. 

         2.
Impeachment and removal. 

         3.
Increasing the number of courts and judges, and thus the type of judges to Congress’ and the President’s liking. 

        4.
Passing constitutional amendments 

        5.
Re-passing a law that was unconstitutional in hopes that the Supreme Court will 

        6.
Determining the jurisdiction of the courts -- what kinds of cases the courts can 

     E.
Stare decisis. 

    F.
Existing laws. 

    G.
The Constitution. 

    H.
Public opinion: The Supreme Court probably does not “follow the election returns” in the short run because the Justices were appointed by previous Presidents for life terms. In the long run, however, the Court will probably reflect public opinion because the Justices are appointed by Presidents who were elected by the people. 

	STRUCTURE OF THE AMERICAN BUREAUCRACY

   I. Bureaucracy:
the agencies, departments, commissions, etc. within the executive branch. 

  II. Executive Office of the President:  White House Office, Office of Management and Budget, Council of Economic Advisors, National Security Council). 

  III.
Cabinet: The 15 departments and 6 others with "cabinet rank" 

  IV.
Independent agencies. 

    A.
Organized much like Cabinet departments, but lack Cabinet status. 

    B.
Examples: National Aeronautics and Space Administration, Small Business Administration, Federal Emergency Management Agency. 

  V. Independent regulatory commissions. 

     A.
Created by Congress to regulate important aspects of the nation’s economy. 

    B.
Generally, the decisions of these are beyond presidential control, though commissioners are appointed by the President with Senate consent: 

       1.
Commissioners serve rather long terms (5-14 years). 

        2.
Only a bare majority of commissioners can belong to the same party. 

        3.
Terms of commissioners are staggered. 

        4.
Commissioners can be fired by the President only for causes that Congress has specified. 

      C.
Commissions have quasi-legislative power. They have the authority to make rules and regulations (published in the Federal Register) which have the force of law. 

    D.
They also have quasi-judicial power: They can settle disputes in their fields. 

    E.
Some important regulatory commissions: 

       1.
Federal Reserve Board 

        2.
Federal Communications Commission 

        3.
Federal Election Commission 

        4.
National Labor Relations Board 

        5.
Securities Exchange Commission 

        6.
Federal Trade Commission 

  Vl.
Government corporations. 

      A.
Created by Congress to carry out various business operations. 

    B.
Examples: Postal Service, Federal Deposit Insurance Corporation, Federal Savings and Loan Insurance Corporation, Tennessee Valley Authority. 

	GROWTH OF THE BUREAUCRACY

I. Development of civil service system. 

      A.
Prior to late 19th century, the spoils system was used for filling federal jobs. Though fraught with corruption, the system did ensure a certain responsiveness of government as presidential supporters were more likely to carry out the will of the elected president. 

    B.

Theassassination of President Garfield by a disappointed office-seeker in 1881 led to passage of the Pendleton Act (1881): this created a civil service in which an exam-based merit system would be used to fill government jobs. A Civil Service Commission was created to administer these exams (this function is now carried out by the Office of Personnel Management). 

    C.
Today, over 90% of federal employees are civil service workers. 

    D.
Well under 10% of top-level federal jobs are still filled by presidential appointment. People in this category are known as political appointees. 

  II. Size. (US Census Data) 

      A.
There are about 3 million civilian federal employees. 

    B.
The number has been fairly constant since 1950. 250,000 jobs were cut under Clinton. 

          1.
From one perspective, this suggests that bureaucrats have become increasingly efficient since fewer of them are called upon to administer more and more regulations and spend more and more money. 

        2.
However, a great deal of federal money has been transferred to state and local governments to administer federal programs. Not surprisingly, the number of state and local employees has risen tremendously since 1950. These facts would work against the argument that federal bureaucrats have become increasingly efficient.   

 Federal Government Employees
 State Government Employees  

 Local Government Employees
Total Government Employees 

  III. Power of the bureaucracy: It cannot be measured in the number of bureaucrats alone: 

     A.
Discretionary authority: agencies have the power to choose various courses of action when Congress writes broadly worded laws that allow or bureaucratic interpretation. 

    B.
Passing rules and regulations. 

    C.
Helping Congress draft legislation. 

    D.
Providing advice to the White House. 

    E.
Settling disputes. 

  IV. Reason for the growth of power of the bureaucracy. 

      A.
National growth has led to a  need for agencies to cope with the additional population. 

    B.
Technology has led to a need for agencies to manage new technology. 

    C.
International crises has led to an increase in power for the Defense Department. 

    D.
Citizen demands that the federal government assume some responsibility for the welfare of the nation. 

    E.

Thepersistent nature of agencies to survive. Once they are created, they develop constituencies that make it difficult for Congress to kill them. 


  INFLUENCES ON BUREAUCRATIC BEHAVIOR

I. Recruitment and retention policies. 

    A. 90% of bureaucrats are appointed by virtue of some sort of merit exam. However, agencies can circumvent the merit system in various ways: 

        1.
Writing job qualifications that fit only one person, i.e., the person that the manager wants to hire. 

        2.
Making “temporary appointments” of the desired person, and renewing them yearly. 

        3.
Bringing a person into a lower level job, but giving him the duties of the actual job. 

    B.
It isextremely difficult to fire a civil servant. Elaborate steps that ensure due process must be followed. 

    C.
Effects of the above: 

       1.
Many bureaucrats have a “loyal” or “agency” point of view. 

        2.
Continuity of agency behavior. 

        3.
Expertise in policies and procedures among many bureaucrats. 

        4.
Agency managers must cultivate the support of subordinates. 

   D.
‘Bonus points’ for veterans/race/gender

II.  Personal attributes of bureaucrats. 

    A.
Lower and middle-level bureaucrats are fairly representative of a broad cross-section of the American people on the basis of race, sex, religion, etc. They are certainly more representative on these bases than members of Congress. 

    B.
Upper-level bureaucrats are unrepresentative: mostly middle-aged white males with college degrees from an advantaged background.

   C. Criticisms of the above 

        1.
The Left believes that upper-level bureaucrats defend class privileges which leads to a conservative bias. 

        2.
The Right believes that upper-level bureaucrats are trained by liberal faculty at elite colleges and that leads to a liberal bias. 

      D.
Surveys reveal that bureaucrats tend to be more liberal than the general public. 

    E. Bureaucrats who work in “activist” agencies (e.g., EPA, FTC, SEC) tend to be more liberal than those who work in “traditional” agencies (e.g., Justice, Defense, Treasury). 

     F.
Only about 10% live in Washington D.C. area. 

      G.
30% work in a defense agency. 

     H. Contrary to popular belief, less than 15% work in a welfare agency. 

      I.
Most are white-collar workers. 

  III. Legal constraints. 

    A.
Freedom of Information Act. 

    B.
Hatch Act: limits political activities of bureaucrats. 

    C.
Affirmative action hiring guidelines. 

    D.
Environmental impact report requirement of projects. 

  IV. Organizational constraints. 

   A.
Sheer size of agencies makes it difficult for bureaucrats to take bold action. 

    B. Red tape inhibits bureaucrats. 

     C.
Lack of monetary incentives and presence of various disincentives inhibit bureaucrats from taking bold action

CONTROLLING THE BUREAUCRACY

I. Presidential Influences

    A.
Powers. 

        1.
Appointment of top-level bureaucrats. 

        2.
Power to fire top-level bureaucrats. 

        3.
Power to propose the reorganization of the executive branch. 

        4.
Proposes agency budgets. 

        5.
Appointment of Senior Executive Service personnel. 

            a.
7000 senior career officials can be appointed without Senate consent. 

            b.
Greater leeway in firing, transferring, promoting, and rewarding these people. 

    B.
Checks on presidential influence. 

        1.
Senate confirmation needed for top personnel. 

        2.
President cannot fire vast majority of bureaucrats. 

        3.
Reorganization must go through the Congress. 

        4.
Agency budgets must go through the Congress. 

        5.
Senior Executive Service has had little impact on the accountability of the bureaucracy. 

  II. Congressional influences. 

    A.
Powers. 

        1.
Appropriations of agency budgets. 

        2.
Oversight, investigations, and hearings. 

          3.
Reorganization. 


4
Appointment confirmation. 

        5.
Sunset laws that give agencies a limited life and require that they justify their existence. 

    B.
Limits on congressional influence: Congress may not really want to clamp down on the bureaucracy: 

        1.
Members profit politically from the existence of federal programs within their states 

        2.
Easier for Congress to simply pass broadly worded laws and have experts within 

        3.
Congress has not been able to exercise the legislative veto since 1983. 

III. Interest group influence. 

    A.
Lobbying. 

    B.
“Revolving door:” many agencies are staffed by people who move back and forth between the public and private sectors. The concern is that these people would not really regulate very carefully the very industries that might be their next employers. 

    C.
Client groups: some agency-interest group relations are so close that the interest group is said to be a client of the agency. 

    D.
Iron triangles (sub-governments): congressional committee, relevant agency, related interest groups. 

    E.
Issue networks and policy networks: informal groups of people within both the public and private sectors who have common interests.

IV. Media 

    A.
Scrutiny of agency behavior. 

    B.
Use of “whistle blowers” within the bureaucracy.  Federal legislation protects whistle blowers. 

V. Courts:
use of injunctions and writs of mandamus. 

  Vl.
Privatization, as a means of making the bureaucracy more efficient. 

  Vll.
Vice President Gore’s 1993 National Performance Review: “reinventing governments 

    A.
Purpose: to bring the bureaucracy into the modern age: “from the age of the quill pen to the age of Word Perfect.” To make bureaucracy more accountable and more effective 

    B.
Elimination of certain subsidies. 

    C.
Reducing some programs. 

    D.
Elimination of 250,000 federal jobs. 


E
.
Reduction of red tape. 

    F.
Closure of military bases in post-Cold War era. 

     G.
Results: 

          1.
400 recommendations eliminated 

          2.
16,000 pages of regulations (red tape) eliminated 

          3.
Claims of $100 billion in savings. 

EVALUATION OF THE BUREAUCRACY

I. Public Opinion

    A.
The general attitude is negative. Many people believe that there is too much red tape, waste, inefficiency, and that bureaucrats are under worked and overpaid. However, the specific attitude is more favorable: the public’s personal dealings with bureaucrats are generally favorable. 

    B.
Another contradiction is that some believe that bureaucrats are too lazy and ineffective, yet they also believe that bureaucrats are too powerful. 

    C.
Bureaucrats are often viewed as scapegoats by politicians when things go wrong. 

  II. Criticisms of the bureaucracy. 

   A.
Excessive red tape. 

    B.
Agency conflicts. 

    C.
Agency duplication. 

    D.
Excessive waste. 

    E.
Excessive growth: It’s true that the number of federal employees has not risen dramatically in the last 50 years; however: 

        1.

Thefederal government has shifted much of its work to state and local governments through grants. 

        2.
In effect, this has led to the creation of about 5 million jobs that, even though they are ostensibly state or local, are in effect federal. 

        3.
When one considers the private sector jobs that are dependent on federal spending, that makes an additional 8-10 million more jobs that are dependent on the federal government. 

        4.
On the other hand, Congress has dismantled some agencies and reduced others. 

   F.
Lack of a good incentive system to encourage bureaucrats to be more efficient and productive. 

    G.
Status quo bias of the bureaucracy: don’t rock the boat with bold initiatives. Why bother? 

    H.
Due to essentially permanent job tenure, bureaucrats are part of a “permanent government” that is unresponsive to the public. 

  III. In defense of the bureaucracy. 

    A.
To correct excessive red tape would require more regulations -- more red tape! 

    B.
Red tape is used to ensure fairness and impartiality. 

    C.
To reduce agency conflicts and duplication would require Congress to set priorities. This is difficult for members of Congress to do because of the constituencies that support programs within the states or districts. “Cut programs in other states, but not mine.” (NIMBY) 

    D.
To reduce waste would require more regulations -- more red tape! 

     E.
To reduce excessive growth, Congress would have to set priorities. As we have seen, for political reasons, this is difficult for members of Congress to do. 

     F.
Some agencies have in fact shrunk.

   G.
A few agencies have even been eliminated. 

    H.
The public is inconsistent: it demands that government do things, but then gripes when government grows. 

      I.
Compared to other nations, the U.S. bureaucracy is fairly efficient. 

 
